M CHAE. NBEMETH
| BLA 94-79 Deci ded February 24, 1997

Appeal froma decision of the Oegon Sate fice, Bureau of Land
Managenent , decl aring pl acer mning cl ai ns abandoned and void. CRVC 088191
and CRVC 088192.

Afirned.

1 Mning dains: Abandonnent--Mning Qains: Rental or
d ai mMai nt enance Fees: General |y

"Hled" is defined in 43 GFR 3833.0-5(m (1993) to
nean "bei ng recei ved and date stanped in the proper
BLMoffice.” Athough that regul ation specified a
15-day grace period for the filing of affidavits of
assessnent work and notices of intention to hold nail ed
to the proper BLMoffice in an envel ope clearly

post narked by the Lhited Sates Postal Service wthin
the period prescribed by law it expressly excluded
rental fee filings and exenption certificate filings
fromits purview Thus, rental fees received by BLMon
Sept. 1, 1993, in an envel ope post marked Aug. 30, 1993,
are untinely filed.

APPEARANCES M chael Neneth, pro se.
CP'N ON BY ADM N STRATI VE JUDCGE PR CE

M chael Neneth has appeal ed froma deci sion of the O egon
Sate Gfice, Bureau of Land Managenent (BLN), dated Grtober 25,
1993, decl aring the Honeysuckl e (CRMC 088191) and New U (CRVC 088192)
pl acer mning clai ns abandoned and void 1/ because appel |l ant failed to
pay rental fees for the clains for the 1993 and 1994 assessnent years
on or before August 31, 1993, as required by the Departnent of the
Interior and Rel ated Agencies Appropriations Act for Hscal Year 1993
(Appropriations Act), P.L 102-381, 106 Sat. 1378-79 (1992), and its
i npl enenting regul ations, 43 OFR 3833.0-5 and 3833. 1-5 t hrough 3833. 1-7
(1993).

1/ The clains, which are situated insec. 17, T. 38 S, R 5 W,
Wl lanette Meridian, Josephine Gounty, Qegon, were |located on July 7,
1986.
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A provision of the Appropriations Act established that

for each unpatented mining claim mll or tunnel site on
federally owned lands, in lieu of the assessnent work

requi renents contained in the Mning Law of 1872 (30 US C 28-
28e), and the filing requirenents contai ned i n section 314(a)

and (c) of the Federal Land Policy and Managenent Act of 1976
(FLPWN (43 US C 1744 (a) and (c)), each claimant shall, except
as provided otherwise by this Act, pay a claimrental fee of $100
to the Secretary of the Interior or his designee on or before
August 31, 1993 in order for the claimant to hol d such unpatent ed
mning claim mll or tunnel site for the assessnent year ending
at noon on Septenber 1, 1993 * * *,

106 Sat. 1378. The Appropriations Act al so contained an identical

provi sion establishing rental fees for the assessnent year endi ng at noon
on Septenber 1, 1994, requiring paynent of an additional $100 rental fee on
or before August 31, 1993. |d.

ongress further nandated that “failure to make the annual paynent of
the claamrental fee as required by this Act shall conclusively constitute
an abandonnent of the unpatented mning claim mll or tunnel site by the
claimant * * *." 106 Sat. 1379.

| npl enenting Departnental regul ations provided as fol | ows:

Mning claimor site located on or before Qctober 5, 1992. A
nonref undabl e rental fee of $100.00 for each mning clam mll
site, or tunnel site, shall be paid on or before August 31, 1993,
for each of the assessnent years begi nning on Septenber 1, 1992,
and Septeniber 1, 1993, or a conbined rental fee of $200.

43 OFR 3833.1-5(b) (1993).

The only exenption provided fromthis annual rental requirenent was
the so-called "snall mner's exenption,” available to clai nants hol di ng
10 or fewer mning clains, mll sites, or tunnel sites on Federal |ands who
were required to neet all the conditions set forth in 43 GFR 3833. 1-6(a)
(1993). WIlliamB Way, 129 IBLA 173 (1994). |If a clai nant chose not
to pay the rental fees and instead el ected to seek an exenption, the
regul ations required the filing of a "separate statenent * * * supporting
the cl ai ned exenption for each assessnent year [it] is clained" on or
before August 31, 1993. 43 CGFR 3833.1-7(d) (1993).

n appeal , appel lant explains that he nail ed a check dated August 30,
1993, in the anount of $210 for the rental fees and service charges, which
was acconpani ed by affidavits of annual assessnment work on both clains for
the year ending Septenber 1, 1993, in the belief that BLMwoul d apply the
so-called "post mark rule" of 43 (FR 3833.0-5(m (1993). In addition,
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appel l ant expressed an intention to ' cI aima[n] exenption for the
1994 assessnent year for both clains.” 2/ The envel ope was post nar ked
August 30, 1993, and recei ved by BLMon Septenber 1, 1993.

[1] In 43 R 3833.0-5(m (1993), the Departnent defined "filed" to

an "bei ng recei ved and date stanped by the proper BLMoffice.” A though
that regul ation specified a 15-day grace period for the filing of FLPVA
affidavits of assessnent work and notices of intention to hold nailed to
the proper BLMoffice in an envel ope cl early postnarked by the Lhited
Sates Postal Service within the period prescribed by law it expressly
excluded rental fee filings and exenption certificate filings fromits
purview 3/ Notwthstanding the express | anguage of the regul ati on,
however, appel | ant argues that the 15- day grace period shoul d be extended
to the payrrent of rental fees for consistency' s sake.

Ve nust affirmBLMs decision. Appellant's August 30 letter and
paynent were not recei ved and date stanped by the G egon Sate Gfice on or
before August 31, 1993. Thus, under the applicabl e regul ati on paynent
was untinely. See WIliamHarding, 130 IBLA 90, 91 (1994). 4/ As a

2/ Appellant's letter contained sone of the information required by the
regul ations to establish entitlenent to a snall nminer exenption under
the Appropriations Act, but the letter did not fully conply wth such
requi renent s. I—bv\ever, 43 (MR 3833. 4(b) (1993) provi ded:

"Lhintentional failure to file the conplete information required in
* % [43 R 3833.1-7 (d) [(1993)] * * *, when the docunent is otherw se
filed on tine, shall not be deened conclusively to constitute an
abandonnent of the claim* * * but such information shall be filed wthin
30 days of receipt of a notice fromthe authorized officer calling for such
information. Failure to file the infornati on requested by the decision of
the authorized officer shall result inthe mning claim* * * bei ng deened
concl usi vel y to be abandoned and it shall be void."
V¢ need not reach the question of the applicability of this regulation in
light of the untinely fiIing of the rental fees.
3/ The regulation stated: "This 15 day period does not apply to
filings nade pursuant to [43 GFR 88 3833.1-2 [recordation of mning
clains, mll sites and tunnel sites located after Gct. 21, 1976], 3833.1-
5 [rental fees], or 3833. 1—7 [filing requirenents for rental
fee exenptions] [(1993)]."
4/ In section 10101 of the Qmi bus Budget Reconciliation Act of 1993
(Qmibus Act), 30 US C § 28f (1994), Qongress required the filing of a
$100 nai ntenance fee for all unpatent ed nini ng clains on or before Aug. 31
of each year from1994 through 1998. It also allowed for the filing of
certificates for exenption fromthe requirenent in certain circunstances.
In regul ati ons promul gated to inpl enent the Qwmibus Act, the Departnent
revised 43 R 3833.0-5(m) to extend the 15-day grace period to
nai nt enance fees and certificates for exenption filed under the Qmi bus
Act. The revised regul ations are not applicable to Appropriations Act
filings. Thus, there can be no retroactive application of revised 43 R
3833.0-5(m to Appropriations Act filings. Kathleen K Rawings, 137 IBLA
368, 372 (1997).
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consequence, the clains at issue were extingui shed by operation of |aw when
appel lant failed tinely to pay the appropriate rental fees or file

qgual ifying certificates claimng exenption fromthe rental fee requirenent
on or before August 31, 1993. See Nannie Edwards, 130 IBLA 59, 60 (1994),
and cases cited therein.

W are wthout authority to excuse |lack of conpliance wth the
Approprations Act and its inplenenting regul ations, to extend the tine
for conpliance, or to afford any relief fromthe statutory consequences.
Lester W Rullen, 131 IBLA 271, 273 (1994). BLMproperly declared the
cl a ns abandoned and voi d.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the decision appeal ed
fromis affirned.

T Britt Price
Admini strative Judge

| concur:

C Randall Gant, Jr.
Admini strative Judge
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